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NI EMEYER, G rcuit Judge:

Mashuda Corporation, a highway construction conpany,
filed this petition for review of an order of the National Labor
Rel ati ons Board ("NLRB" or the "Board") adopting an adm ni strative
| aw judge's findings that Mashuda Corporation violated 88 8(a)(1)
and 8(a)(3) of the National Labor Relations Act ("NLRA" or the
"Act"), when it declined to hire Gary Singer as a nechanic for its
road-w deni ng project in Follansbee, West Virginia. The NLRBfiled
a cross-application for enforcenent of its order.

Ral ph Mashuda, Mashuda Cor porati on's owner and presi dent,
had expl ai ned to Singer that one of the conpany's reasons for not
hiring himwas that "maybe you [were] too union for us.”™ On the
basis of this coment and the surrounding circunstances, Singer
filed a conplaint with the NLRB. Following a hearing, the
adm ni strative | awjudge ("ALJ") concl uded t hat Mashuda Cor porati on
had coerced enployees in the exercise of their self-organization
rights in violation of 8 8(a)(1l) of the NLRA and that anti-union
aninus had contributed to Mashuda Corporation's decision not to
hire Singer in violation of 88 8(a)(3) and 8(a)(1l) of the Act.
Anmong ot her renedi es, the ALJ recommended t hat Mashuda Cor poration
be ordered to hire Singer and to remt backpay to him

We concl ude that we have no jurisdiction to consider the
i ndependent 8§ 8(a)(1l) coercion violation and that substanti al

evi dence supports the 88 8(a)(3) and 8(a)(l) failure-to-hire
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viol ation. Accordingly, we deny Mashuda Corporation's petition for
review and grant the NLRB' s cross-application for enforcenent of
its order finding violations of the Act. Because Singer's
entitlement to backpay, however, should have been "tolled" by his
refusal to consider an alternative nmechanic position with Mashuda
Corporation, we grant the conmpany's petition for review and deny
the Board's cross-application for enforcenent as to that portion of

t he renedy.

I

Conpl ai nant Gary Singer is a nechanic and a nenber of the
I nternational Union of Operating Engineers, Local 132, AFL-C O
Local 132 covers West Virginia and operates a "hiring hall" to
which contractors such as Mshuda Corporation can turn for
qual i fied workers. When a contractor needs to staff a job | ocated
wi thin Local 132's jurisdiction, it calls Local 132 and states the
skills required for the job. Local 132 then sends to the job the
first person on its list who neets the skill requirenments. Over
the years, Mashuda Corporation, which is headquartered in western
Pennsyl vani a, has been invol ved i n a nunber of hi ghway construction
projects in West Virginia. And on three such projects, it enpl oyed
Si nger pursuant to referrals by Local 132. 1n 1982, Singer served
on a Mashuda Corporation job as a drill operator, and in 1985 and

1990, as a nmster nechanic.



During Singer's 1990 engagenent wi t h Mashuda Cor por ati on,
two conflicts devel oped between him and his Mashuda supervi sors.
First, toward the end of the project, Mashuda Cor porati on equi prment
foreman Ronal d Huf fman attenpted to lay of f Singer while retaining
Denni s Drunmond, a "conpany" nechanic who traveled wth Mshuda
Corporation from project to project. Singer, however, clained a
right to his continued enploynment on the basis of Mshuda
Corporation's contract with the union, which required that since
the project was taking place in Local 132's jurisdiction, Singer
had priority over Drummond, who was a nenber of Local 66 in
Pennsyl vania. The union intervened on Singer's behalf; Drumond
was transferred to another job site; and Singer was retained until
termnation of the project. The second conflict involved the
operation of a steam "jenny," which had been brought to the job
site in order to steam clean construction equipnment and which
foreman Huf f man had directed a | aborer to operate. Singer advised
Huf f man t hat, under Mashuda Corporation's contract with Local 132,
operators (such as nmechanics) -- and not |aborers -- were to run
steamjennies. Inresponse to Singer's protest, Huf fman had Si nger
repl ace the | aborer as the steam jenny operator.

In connection with the staffing of a project involving
the widening of West Virginia Route 2 in Follansbee in February
2003, Mashuda Corporation representatives net wwth Local 132 union

menbers, including business agent M ke O Hara, to express the need
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for mechanics for the project. After O Hara stated that Singer was
first on their referral list, Mashuda Corporation sent O Hara a
letter advising O Hara that it did not want Singer on the project.
The conpany's general manager, Robert Mellon, wote, "Due to past
performance and personality conflicts with other nechanics and
enpl oyees[,] we are requesting at this tinme not to have M. Singer
sent to our project.”

Shortly thereafter, Singer contacted O Hara to inquire
about working on the Mashuda project, and O Hara told him of the
Mashuda Corporation letter. Singer then tel ephoned Ral ph Mashuda
to discuss the situation, and the two net alone in a parking | ot at
the project site. According to Singer, whose testinony the ALJ
credited in making his findings of fact in this case, the foll ow ng
exchange t ook pl ace.

Si nger asked Mashuda why he did not want Singer for the
job. Mashuda said his people said Singer was a pain in
the neck. Singer said he did not understand and asked
who made this accusation. Mashuda sai d, "maybe you just
PO d sonebody real good." Singer asked how, and Mashuda
replied you bad nouthed [Mashuda Corporation]. .
Mashuda said it was not a problemw th Singer's ablllty
to do the job and there was no problemw th his truck, it
was just a personality conflict. Singer told Mashuda he
did not understand the personality conflict assertion
because he was not aware that he had any problenms wth
anyone. Singer asked who the problemwas wth, but al
Mashuda woul d say was it was his people. Mashuda then
sai d, "maybe you was too union for us." Mashuda went on
to state you are a union nman. Singer replied he was and
was proud of it. Mashuda told Singer that Mashuda want ed
mechani ¢ Andy Potter on the job because Potter was well
versed in repairing [Mshuda Corporation's] 90's
scrapers, which are dirt noving nmachines. Mashuda said
he woul d tal k to sone nore peopl e and get back to Singer.
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Mashuda said in a couple of weeks he woul d be starting a

ni ght shift. Singer cut him off, and said "if Gary

Si nger is not good enough to work for you on day shift,

he sure is not good enough to work night shift for you."
(Footnotes omtted). Ral ph Mashuda | ater tel ephoned Singer and
i ndi cated that al though he had not had a chance to di scuss Singer's
performance further with any other individuals, he would be
sticking with his decision not to hire Singer for the project.

Singer filed a conpl ai nt agai nst Mashuda Corporation with
the NLRB, and on July 21, 2003, the NLRB issued a formal conpl ai nt
agai nst Mashuda Corporation, alleging that the conpany "has been
interfering with, restraining, and coercing enployees in the
exercise of the rights guaranteed by Section 7 of the [Nationa
Labor Relations] Act in violation of Section 8(a)(1l) of the Act,"”
and "has been discrimnating in regard to the hire or tenure or
terms or conditions of enploynent of its enployees, thereby
di scouragi ng nenbership in a |abor organization in violation of
Section 8(a)(1l) and (3) of the [National Labor Relations] Act."
The conplaint was heard before an ALJ on COctober 1, 2003, and
Singer testified to the events as rel ated above by the ALJ.

In response, Ralph Mshuda testified that the Mashuda
Corporation letter to O Hara was based on his discussions with his
equi pnent foreman, Ronald Huffnman, regarding Huffman's prior
experience with Singer. Accordingto Mashuda, Huf fman found Si nger

to be lazy and a difficult individual with whomto work. Mashuda

recount ed an epi sode i nvol ving sonme work on a 50-ton truck, during
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which Singer sat in a pickup truck and watched because it was
raining, and a sonewhat different version of the steam jenny
incident. Ralph Mashuda testified that Huffman attenpted to have
an operator run the steam jenny, but that the operators declined
because it was dirty work. Later, only after an operator was goi ng
to be laid off did Singer allegedly protest, resulting in the
| aying off of the | aborer and the placenent of an operator on the
steamjenny. Ral ph Mashuda al so testified that Paul Omens, Mashuda
Corporation's master nechanic on the Follansbee project, told
Mashuda t hat he woul d not work with Singer because, on a prior job,
Onens had ended up having to do the work that should have been
performed by Singer. Finally, Ral ph Mashuda testified that Charlie
Hi nkl e, a supervisor for a Mashuda Corporation conpetitor, had told
himthat the conmpany was unlikely to get nmuch work out of Singer.

Huf fman and Owens testified on their own about these
events, but their testinony was significantly | ess detail ed. Owens
testified that he told Ral ph Mashuda that he would not work with
Si nger because Singer was |azy, although he admitted on cross
exam nation that he had never actually worked directly with Singer.
Huf f man testified sinply that Singer did not work hard and di d not
like to work in the rain.

The ALJ credited Singer's testinony, finding Huffmn
entirely unbelievable and Onens' testinony contradictory. The ALJ

determined that Ralph Mashuda's remark to Singer in partial
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expl anation of why Singer was not being hired -- that nmaybe he was
"too union for us" -- was coercive and violated § 8(a)(1l) of the
NLRA. In addition, the ALJ found that Singer was qualified for the
mechani ¢ position and that anti-union ani mus stemmi ng fromSi nger's
actions to enforce the wunion contract during the 1990 job
contributed to Ral ph Mashuda's decision not to hire him The ALJ
al so found that the performance-rel ated reasons given by Mashuda
Corporation for not hiring Singer were pretextual. Finally, the
ALJ concl uded t hat Ral ph Mashuda' s di scussi on with Si nger about the
ni ght shift position was not "a bona fide job offer to Singer"” and
that "Mashuda never made a firmoffer . . . for such a position."

Wth these findings, the ALJ held that Mashuda
Cor poration engaged i n unfair | abor practices within the nmeani ng of
88 8(a)(1) and 8(a)(3) of the Act and recommended that Mashuda
Corporation be ordered to offer Singer the day-shift nechanic
position for which he had applied and to nake him whole for any
| osses he had suffered. Mashuda Corporation filed exceptions, and
on April 30, 2004, the Board issued a decision and order affirmng
the ALJ's "rulings, findings, and conclusions.” The Board al so
adopted the ALJ's recommended order with a slight nodification
Mashuda Corporation filed this petition for review, and the Board
filed a cross-application for enforcenent of its order.

In its petition, Mshuda Corporation contends that the

Board erred in finding anti-union aninus by failing to consider the
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context surrounding Ralph Mashuda's "too union" coment, the
conpany's long-standing relationship with the unions, and the
conpany's non-union-related objections to enploying Singer. In
addi tion, the conpany contends that even if a prima facie case had
been made agai nst Mashuda Corporation, the conpany "sustained its
burden to prove that the sanme action would have been taken even
absent the allegedly discrimnatory notive." Finally, Mashuda
Cor poration argues that backpay should not have been awarded to
Singer in light of its offer of night-shift enploynent.

In its cross-application for enforcenent, the Board
contends that its decision and order is supported by substanti al
evi dence and that Mashuda Corporation wai ved any objection to the
i ndependent 8§ 8(a)(1l) violation because it failed to present the
issue to the Board. The Board also nmamintains that its backpay
order was justified because Mashuda's night-shift offer was
insufficiently clear to toll backpay under the Board' s established

mtigation doctrine.

I
We address first the Board' s contention that we |ack
jurisdictionto reviewthe independent 8§ 8(a)(1) violation stenmm ng
from Ralph Mshuda's "too wunion"™ coment because Mashuda
Cor poration did not preserve the point.

Section 8(a)(1l) makes it unlawful for an enployer "to

interfere with, restrain, or coerce enployees in the exercise of"
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their self-organization rights. 29 U S. C 8§ 158(a)(1). The Board
may find an independent 8§ 8(a)(1l) violation, and any 8 8(a)(3)
violation that it finds arising from a failure to hire also
necessarily includes a derivative violation of § 8(a)(1l). See

Metro. Edison Co. v. NLRB, 460 U.S. 693, 698 n.4 (1983) (explaining

the rel ati onship between 8§ 8(a)(1) and 8 8(a)(3)).

In its exceptions taken from the ALJ's findings and
recommendat i ons, Mashuda Cor porati on addressed only the failure-to-
hire violation, and it preserved no challenge to the ALJ's
i ndependent finding that the "too-union"” remark itself violated 8§
8(a)(1l). Because Mashuda Corporation did not preserve this issue
before the Board, it cannot present it to us now. W agree with
the Board that on that basis we have no jurisdiction to reviewthe
violation. See 29 U S.C. 8 160(e) (noting that the court has no
jurisdiction to consider objections not urged before the NLRB,

absent "extraordinary circunstances”); see also Welke & Ronero

Framing, Inc. v. NLRB, 456 U S. 645, 665-66 (1982). Mashuda
Corporation's conclusory assertions that it "filed exceptions to
the [ALJ's] entire decision” and that it "is not relinquishing its
appeal fromthe 8(a)(1l) portion of the Order"” are unsupported by
the record and unavailing, given the requirenents of the Act.
Indeed, it 1is telling that Mashuda Corporation's argunent
challenging this violation is confined to a solitary footnote in

its opening brief.
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Mashuda Corporation's petition for reviewof this portion
of the Board's order is accordingly dismssed, and the Board's

cross-application for enforcenent is granted.

11
W now turn to Mashuda Corporation's principal argunent
that the Board erred in concluding that anti-union animnus
contributed to its decision not to hire Singer, and that Mashuda
Corporation thus violated NLRA 8 8(a)(3) and derivatively 8§

8(a)(1). Section 8(a)(3) makes it unlawful for an enployer "by
discrimnation in regard to hire or tenure of enploynment or any
term or condition of enploynent to encourage or discourage
menbership in any | abor organization.” 29 U S.C 8§ 158(a)(3). W
enforce the Board's order with respect to violations such as these
if, looking at the entirety of the record, the Board s factua

findings are supported by substantial evidence. 29 U S C 8

160(e); Universal Canera Corp. v. NLRB, 340 U S. 474, 488 (1951).

The analysis for determining a 8 8(a)(3) violation was

initially set out in NLRB v. Wight Line, Inc., 662 F.2d 899 (1st

Cir. 1981), and has since been adopted and restated by us. See,

e.g., USF Red Star, Inc. v. NLRB, 230 F.3d 102, 106 (4th Gr.

2000); EFPC Holdings v. NLRB, 64 F.3d 935, 942 (4th Cr. 1995). It
is a two-step, burden-shifting anal ysis under which we determ ne
first whether the General Counsel proved a prinma facie case that

the enployer's decision not to hire an enployee was notivated by
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anti-union aninus. See FPC Holdings, 64 F.3d at 942. To prove a

prima facie case, "the General Counsel nust show (1) that the
enpl oyee was engaged in protected activity, (2) that the enployer
was aware of the activity, and (3) that the activity was a
substantial or notivating reason for the enployer's action.” 1d.
If the General Counsel has carried his burden, we nove to the
second step, under which we determ ne whether the enployer has
carried its burden of proving that the sanme action woul d have been
taken even in the absence of the enployee's union activity. [d.

Mashuda Corporation contends first that there was
i nsufficient evidence that Singer's 1990 pro-union activity was a
notivating reason behind Mashuda's decision not to hire him
"Motive may be denonstrated by circunstantial as well as direct
evidence and is a factual issue 'which the expertise of the Board

is peculiarly suited to determne.'" FEPC Holdings, 64 F.3d at 942

(citations omtted) (quoting Perel v. NLRB, 373 F.2d 736, 737 (4th

Cr. 1967)). \Wen these "factual findings rest upon credibility
determ nations, they should be accepted by the review ng court

absent 'exceptional circunstances.'" Fieldcrest Cannon, Inc. V.

NLRB, 97 F.3d 65, 69 (4th Gr. 1996) (quoting NLRB v. Air Products

& Chemcals, Inc., 717 F.2d 141, 145 (4th Gr. 1983)).

In this case, the issue does conme down to a question of
witness credibility, and accordingly our review is highly

deferenti al . Applying the standard of review, we can find no
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"exceptional circunstances"” that conpel us to reject the ALJ's
credibility determ nations. Singer testified to two union-rel ated
conflicts that he had in 1990 and to Ral ph Mashuda's observation in
2003 that Singer m ght be "too union"” for Mashuda Corporation. O
course, Mashuda Corporation disputes this testinony, contending
instead that Ralph Mashuda's decision not to hire Singer was
notivated by negative reports on Singer's work ethic. Ral ph
Mashuda testified to conversations he had about Singer with Ronald
Huf f man, Greg Dem stratus, Mke O Hara, Charlie H nkle, and Pau

Onens. O this group, however, only Huffman and Onens testified
before the ALJ, and neither testified as fully about the
conversations as did Ral ph Mashuda. For exanple, Osens testified
that Singer was lazy and that he told Mashuda he woul d not work
with him But Omens admitted that he had never worked with Singer
directly and that his opinion was based on what he hinself had only
heard from others. Wen Owens was asked directly about his
experience wth Singer, he only replied that he would "hear a | ot
of stuff,” that Singer would be "[s]itting in his truck, wouldn't
report to the master nechanic for other stuff to do." Thi s
testimony conpares with Ralph Mashuda's testinony recounting a
conversation in which Onens stated that he had had to do Singer's
wor K. Simlarly, Ralph Mashuda testified that Huffman told him
about the steam jenny incident and about Singer's sitting in a

truck watching others repair a 50-ton truck in the rain. Huffman,
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however, testified in only very general terns about Singer's work
ethic and nentioned sonet hing about Singer's not liking the rain.
Huf f man never nentioned the steam jenny incident, and the record
reveals that his testinony in general was sonmewhat agitated.
Singer's testinony, if credited, provides support for the

notivation prong under the Wight Line test, especially because

anti-union aninmus need only be a contributing factor and is
sufficient for a prima facie case even if "conbined w th other

legitimate nondiscrimnatory notives." Utrasystens Western

Constructors, Inc. v. NLRB, 18 F. 3d 251, 257 (4th Cr. 1994).

Second, Mashuda Cor poration contends that evenif a prinm
facie case was proved, it sustained its burden of proving that it
woul d not have hired Singer anyway because of his work ethic. But
t he evidence that woul d substanti ate Ral ph Mashuda's cl ai mthat he
heard Singer was lazy is the sane discredited evidence that was
used in an attenpt to rebut a prina facie case of anti-union

ani nus. Mreover, under this second prong of the Wight Line test,

Mashuda has the shifted burden of proof. See FPC Hol di ngs, 64 F. 3d

at 942.

Gven the ALJ's credibility determnations and the
unexceptional circunstances of this case, we conclude that the
Board's findings are supported by substantial evi dence.

Accordi ngly, we deny Mashuda Corporation's petition to review the
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88 8(a)(3) and 8(a)(1l) violations and grant the Board's cross-

application for enforcenent with respect to these viol ations.

|V
Fi nal | y, Mashuda Cor porati on chal | enges t he Board' s order

awar di ng Si nger backpay on the basis of the conversation between
Ral ph Mashuda and Singer in which Singer essentially rejected the
possibility of accepting an offer for night enploynent. As found
by the ALJ, the exchange took place as foll ows:

Mashuda said in a couple of weeks he woul d be starting a

ni ght shift. Singer cut him off, and said "if Gary

Si nger is not good enough to work for you on day shift,

he sure is not good enough to work night shift for you."
The Board concl uded that because Mashuda Corporation did not nmake
a valid offer of enploynent for the night shift, it could not tol
Singer's entitlenment to backpay.

The general rule is that an individual's entitlenment to

backpay is tolled if he fails to mtigate danages. See NLRB v.

Pepsi Cola Bottling Co. of Fayetteville, 258 F.3d 305, 310 (4th

Cr. 2001). Accordingly, "[a]n enployer's offer of reinstatenent,”
or, in this case, of enploynent, "tolls the accrual of backpay,"

Halle Enterprises v. NLRB, 247 F.3d 268, 271 (D.C. Cr. 2001),

because it creates an opportunity for the enployee to mtigate
damages. Such an offer of enploynent is only effective, however,

if it is "firm clear, and unconditional." [d. (quoting Consol
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Freightways v. NLRB, 892 F.2d 1052, 1056 (D.C. Cr. 1989))

(internal quotation nmarks omtted).

In this case the Board correctly noted that Mashuda
Corporation did not denonstrate that it had firmy, clearly, and
unconditionally offered Singer a job on the night shift. But the
Board ignored the fact that the reason for this failure was
Singer's preenption of such an offer. By telling Ral ph Mashuda
that he woul d not consider a night shift job when Mashuda rai sed
the subject, Singer nust now be estopped from asserting the
i nsufficiency of Mashuda's offer as a basis to excuse his failure
to mtigate.

This is not the case where an enployer has extended a
conditional or hypothetical offer and attenpted to use an
enpl oyee's rejection of that offer as evidence of a failure to
mtigate. A nunber of circuits have held that such a situation
does not result inthe tolling of an entitlenent to backpay. See,

e.g., Consol. Freightways, 892 F.2d at 1056 (noting that it is

"incunbent on the [enployer] to extend to the injured enpl oyee a
facially valid offer of reinstatenent before the burden shifts to
the injured enployee to accept or reject the offer” (citation and

internal quotation marks omtted)); NLRB v. Seligman & Assoc., 808

F.2d 1155, 1163 (6th Cir. 1986) (noting that "an enpl oyee i s under
no obligation to decide whether to accept reinstatenent until an

uncondi tional offer of reinstatenent is nade"). Instead, in this
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case Singer cut Ral ph Mashuda off and precluded his extendi ng any
of fer of enploynent -- conditional, hypothetical, or bona fide --
and the only evidence received was that Ral ph Mashuda was prepared
to extend a valid offer.

Al though it was unnecessary to his conclusion, the ALJ
al so concluded that the day shift nechanic position was a "higher
profile job" than the night shift position and that it was not
"incunbent on Singer, after being told that he was 'too union' for
[ Mashuda], to be required to accept a |less favorable shift and a
position of less stature as a result of his union activities.”
Such a concl usion, however, is not supported by the record, and
Singer testified before the ALJ that the night shift position paid
t he sane as the day shift. Moreover, the Board explicitly declined
to address this finding.

Accordingly, we conclude that Singer's preenptive
statenent renouncing any interest in a night shift position with
Mashuda Corporation tolled his entitlenent to backpay. Wi | e
Mashuda Corporation did not nmake a bona fide offer of enploynent,
it need not have done so in the face of Singer's unanbi guous
anticipatory rejection of any such offer. Therefore, with respect
to this portion of the Board' s order, we grant Mashuda
Corporation's petition for review and deny the Board' s cross-

application for enforcenent.
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\Y

In sum we disnm ss Mashuda Corporation's petition for
review of the independent 8§ 8(a)(1) violation based on the "too-
uni on” conment; we deny its petition for review of the Board's
findings that it violated 88 8(a)(3) and 8(a)(1l) in declining to
hire Singer; we grant Mshuda Corporation's petition for review
with respect to the Board's award of backpay to Singer; and we
grant the Board' s cross-application for enforcenent of its order in
its entirety, with the exception of its order awarding Singer

backpay.

I T 1S SO ORDERED
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